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THE MINERS AND THE LAW OF TREASON 

BY JAMES G. RANDALL 

Once again the quiet village of Charles Town, West Virginia, 
in the historic Shenandoah valley, has furnished the setting for a 
memorable State trial. As in 1859, when John Brown went to 
the gallows for a traitorous assault which was misconceived as a 
stroke for Abolition, so in the present year the eyes of the nation 
have been focused upon this same little county seat while hun- 
dreds of miners have faced trial on indictments for murder and 
treason in connection with the "insurrection" of August, 1921. 
Twenty -four of the miners who were associated with the armed 
march of several thousand men directed against the coal fields of 
Logan and Mingo counties have been charged with the grave 
offense of "treason", and it is with this phase of the question 
that the present article proposes to deal. Many circumstances 
unite to make the trials notable. The long continued efforts of 
the United Mine Workers to unionize the West Virginia fields, 
the elaborate litigation which included several federal injunction 
suits, the huge scale as well as the gravity of the indictments, the 
intensity of the industrial disputes involved, and the challenge 
to the State authorities to uphold elemental social order and yet 
deal fairly with both sides in an unusually bitter struggle — all 
these factors lift the case above the level of an ordinary criminal 
proceeding. Without attempting, however, to discuss the indus- 
trial phases of the "miners' war", the writer proposes to view 
the cases from a restricted angle and to consider their relation 
to the history of treason in our legal system. 

Though the charge against the miners is the rara avis of treason 
against a State, the analogy of this crime with treason against 
the United States is very close, and it may therefore be useful to 
recall some of the outstanding points in the history of national 
treason. Treason is the only crime which the Federal Consti- 
tution undertakes to define, It consists "only in levying war 
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against the United States or in adhering to their enemies, giving 
them aid and comfort". To prove treason, the commission of 
an overt act must be established by at least two witnesses, unless 
there is a confession in open court. Congress has no authority 
to fix the nature of the crime, and can neither enlarge nor restrict 
the offense beyond the constitutional definition. Congress may, 
however, fix the punishment, and among the acts passed by the 
first Congress ever assembled under the Constitution was the 
Treason Law of 1790, which established the penalty of death for 
this highest of crimes. 

In the course of time a well recognized body of principles has 
grown up around the law of treason. Thus it is recognized that 
"constructive treason" has no place in our legal system. There 
must be an actual levying of war. A mere plotting, gathering of 
arms, or assemblage of men is not treason, in case no overt act is 
committed. The "levying war", however, has been rather 
broadly defined by our courts. Besides formal or declared war, 
it includes an insurrection or combination which forcibly opposes 
the Government or resists the execution of its laws. Engaging 
in an insurrection to prevent the execution of a law is treason, 
because this act amounts to levying war. The mere uttering of 
words of treasonable import does not constitute the crime, nor is 
mere sympathy with the enemy sufficient to warrant conviction. 

Treason differs from other crimes in that there are no acces- 
sories. All are principals, including those whose acts would, in 
the case of felonies, make them accessories. Those who take 
part in the conspiracy which culminates in treason are principals, 
even though absent when the overt act is committed. 

This doctrine, that all are principals, is not inconsistent with 
that other doctrine of American law which excludes "construc- 
tive treason". To admit "constructive treason" is to hold a 
man as traitor when no levying of war has actually taken place. 
If such a levying of war has occurred, however, then those who 
were distant from the scene, but who gave aid, are principals in 
the perpetration of the crime. 

Convictions for treason against the United States have been 
very few, and it is a striking fact that at no time in our national 
history has anyone actually been punished as a result of judicial 



314 THE NORTH AMERICAN REVIEW 

conviction for the crime. Some of the leaders of the Whisky 
Rebellion of 1794 were convicted and sentenced to death as 
traitors, but were pardoned by President Washington. 

In 1798 an insurrection in eastern Pennsylvania to resist a 
land tax passed by Congress gave rise to the famous Fries case. 
Fries was tried for treason, and it was in his elaborate charge to 
the jury, since often cited, that Judge Iredell declared that op- 
posing the execution of any law by force of arms amounted to 
levying war. Fries was convicted and sentenced to death, but 
was pardoned by President Adams. 

The Burr case was the most notable treason trial in our his- 
tory, and it illustrated well the many legal obstacles that stand 
in the way of a conviction for this crime. In spite of the intense 
popular resentment against Burr, and the efforts of the Adminis- 
tration at Washington under President Jefferson to have him 
convicted, the jury found it impossible under the instructions of 
the judge, John Marshall, to bring in an adverse verdict, even 
though it seems clear that they desired to do so. Burr was 
known to be connected with an assemblage of men on Blenner- 
hassett's Island in the Ohio River, but as it was not proved that 
any act of war took place in connection with this assemblage, the 
evidence tending to show Burr's connection with it was ruled out, 
and the prosecution had no other evidence to offer. 

During the Civil War, the general law of treason was used 
but slightly, special acts being passed which related to the exist- 
ing "rebellion". The Treason Law of July 17, 1862 (called also 
the second Confiscation Act), is chiefly notable, perhaps, for its 
softening of the penalty for treason. According to the law of 
1790, death was the only penalty, but few favored enforcing the 
extreme penalty against the thousands who were (according to 
the Union view) guilty of treason. The new act therefore gave 
the court the discretion to decree either death or fine and im- 
prisonment for treason, while for insurrection or rebellion (which 
seemed to be recognized as a distinct offense in the law) death 
was not provided at all, the prescribed penalties being imprison- 
ment, fine and confiscation. 

Of the hundreds of thousands who were technically "traitors" 
during the Civil War, only a few hundred were even indicted. 
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Of these only a very limited number were brought to trial, and 
none were actually punished for the offense. Cases of disloyalty 
amounting to treason were very numerous in the North, but the 
Administration at Washington preferred not to prosecute them. 
Lincoln's well-known leniency was a factor of importance, and 
besides it was realized that conviction in regions likely to produce 
sympathetic juries would be difficult. To fail to convict would 
weaken the Government, while success might be even worse, for 
it would render the victim a martyr. Where zealous grand 
juries insisted on bringing indictments in spite of the district 
attorney's wish to avoid prosecutions, considerable embarrass- 
ment resulted, and some of the judges showed irritation where 
cases of this sort were actually brought to trial. After the war 
indictments were frequently brought, but they were all dropped 
before conviction, only a few of them coming to trial. General 
Grant's terms of surrender guaranteed that Lee's men would be 
released on parole, and would not be molested by United States 
authority for participation in the rebellion. While it was not 
within the military power to grant such terms, they were re- 
spected, and these men were deemed beyond the reach of prosecu- 
tion for treason. 

In the case of Jefferson Davis, preparations were made for his 
prosecution, the charge being treason before the Federal Circuit 
Court at Richmond under the act of 1790, the penalty of which 
was death; but the general amnesty proclamation of December, 
1868, caused the dismissal of his and all similar cases. 

During the Great War, the Treason Law was found unavailable 
as a means of punishing disloyal and hostile acts, and the Es- 
pionage Act was passed to deal with the emergency. Four prose- 
cutions for treason were instituted merely as test cases to de- 
velop the possibilities of the statutes, but none of them resulted 
in conviction. In one of these cases (United States vs. Werner 
in the Eastern District of Pennsylvania, 247 Federal Reporter, 
708) the Government's attorneys attempted to fasten the crime 
of treason upon the editors of a German language newspaper 
on the ground of discouraging enlistments, obstructing war 
measures, falsifying war news, and the like, but the court held 
that, while words published in a newspaper may be adduced to 
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show treasonable intent if taken in connection with an overt act, 
and while the conveying of messages valuable to the enemy is 
treasonable, yet something more than the mere publication of 
sentiments must be shown. 

This recapitulation will make it clear that the severity and 
extreme features of the Federal treason statutes make them 
really unavailable as actual instruments of judicial prosecution, 
and that in the rare cases when conviction has occurred, Execu- 
tive clemency has always interposed to prevent punishment. 

Turning to the case of the miners, we find that the offense for 
which they (or rather a selected number of them) are held is 
treason against the State of West Virginia. In the Constitution 
of West Virginia there is the following provision: 

Treason against the State shall consist only in levying war against it, or in 
adhering to its enemies, giving them aid and comfort. No person shall be 
convicted of treason unless on the testimony of two witnesses to the same overt 
act, or on confession in open court. Treason shall be punished, according to 
the character of the acts committed, by the infliction of one or more of the 
penalties of death, imprisonment or fine, as may be prescribed by law. 

It will be noticed that the provisions in the West Virginia Con- 
stitution resemble those of the Federal Constitution in the defini- 
tion of the offense and the requirements as to evidence sustaining 
the overt act, but that the State Constitution goes farther than 
that of the United States in that it specifies the general nature of 
the punishment. An examination of the West Virginia code 
shows that the punishment, as further defined by the Legisla- 
ture, shall be death, or, at the discretion of the jury, confinement 
in the penitentiary not less than three nor more than ten years 
and confiscation of the real and personal estate. Withholding 
knowledge of treason, attempting to justify armed insurrection 
by written or printed words, or engaging in an unlawful assem- 
blage, are punishable by lesser penalties, thus indicating that 
these offenses are regarded as distinct from treason itself. As 
to what constitutes "levying war" against the State, this is 
largely a matter for interpretation by the court, and it appears 
that Judge Woods has made considerable use of Federal as well 
as State decisions in determining his rulings. 

The acts for which the miners are on trial took place in con- 
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nection with the serious outbreak of August, 1921. As a climax 
of years of growing hostility, during which the United Mine 
Workers had made repeated efforts to unionize the mine fields 
of Logan and Mingo counties, several hundred men assembled 
on August 20 at Marmet, West Virginia, with the intention of 
making some kind of demonstration or attack, the exact purpose 
of which is disputed. An important feature of the case is that 
the Governor had previously proclaimed martial law in Mingo 
County, and had sent State troops into that county to preserve 
order. It is the contention of the prosecution that the acts of 
the miners constituted a defiance of this martial law, and an in- 
tention to resist the troops. 

An appeal by "Mother Jones", a well-known leader among 
the miners, failed to disperse them, and the armed force, pictur- 
esquely uniformed in blue overalls and red bandanna handker- 
chiefs, proceeded on their march. The first violence occurred at 
Sharpies in Boone County, where a small force of State police 
was resisted by the miners while seeking to serve warrants upon 
men wanted by the Logan County authorities. Several miners 
were killed and from this time the march assumed much more 
alarming proportions. By the time the Boone-Logan county 
line was reached the invaders numbered about eight thousand. 
Don Chafin, sheriff of Logan County, raised a defending force 
of approximately two thousand which he commanded until, after 
some delay, Governor Morgan commissioned Colonel Eubanks to 
take charge with State troops. For over a week the opposing 
"armies" confronted each other over an extended mountainous 
battle-front in the neighborhood of Blair, and there was consid- 
erable detached fighting. On the defending side three deputy 
sheriffs were killed, and it was for their deaths that the indictments 
for murder were drawn. Probably more than twenty of the 
invaders lost their lives. 

Much of the trouble seems to have been due to the practice 
of employing in the non-union mining area great numbers of 
deputy sheriffs who were paid not from county funds but by the 
coal operators, and were referred to as "mine guards". Pro- 
fessional gun men were also supposed to have been employed by 
the companies. It has been a matter of bitter comment that the 
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prosecution in the treason trial was conducted not by the State's 
attorneys but by the operators' lawyers. 

On the Governor's request, President Harding issued a proc- 
lamation, reminiscent of the language of Washington against 
the whisky insurgents, warning the men to disperse, but as this 
warning was disregarded, about 2,000 Federal troops were actu- 
ally sent to the scene of the trouble. Their presence reinforced 
the conciliatory negotiations conducted with the marchers by 
General Bandholtz through the union leaders, and brought about 
the prompt dissipation of the whole movement. 

Indictments for treason and murder were brought by the 
Logan County Grand Jury, and 120 of the cases were removed 
to Jefferson County, a farming region on the eastern border of 
the State, remote from the mining district. When the trial 
opened on April 24, the first manceuver of the defense was to 
move to have the indictments quashed, and on this motion Judge 
Woods delivered an important ruling on April 25. The motion 
to quash was based upon two points: the omission of the word 
"feloniously" from the indictment, and the general vagueness of 
wording. On the first point Judge Woods said: 

The position taken by the defendants is that . . . treason is a felony. 
In a sense, that is true. But still treason, in itself, is an offense of a particular 
kind and character and of a higher dignity than a mere felony. Treason is an 
offense against the State, against the sovereignty of the State. All other 
crimes, while offenses against the State, . . . are yet primarily offenses 
against individuals. . . . The proper word to describe the intent in 
treason is "traitorously", and that word, I think, is sufficiently conclusive to 
include the whole criminal intent that is necessary to be alleged in an indict- 
ment for treason. 

Judge Woods found greater difficulty in dealing with the second 
point in the demurrer — the vagueness of the indictment — and 
admitted that this matter had caused him some perplexity. He 
settled the matter temporarily by overruling the objection, add- 
ing that the same question might be presented later on motion 
in arrest of judgment. 

"To destroy and nullify by force of arms, violence, murder 
and open warfare martial law in . . . Mingo County," 
" to release persons . . . legally arrested and incarcerated," 
"to prevent the execution of the laws," and "to deprive the peo- 
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pie ... of the protection afforded by the laws" in Logan 
and Mingo counties, "especially to destroy and nullify martial 
law in . . . Mingo County and to nullify the proclamation 
of the Chief Executive of the State" — these were the counts in 
the indictment which the defense objected to as vague and in- 
definite. After a full reasoning, Judge Woods concluded that the 
acts alleged fitted the counts of the indictment and he did not 
find any formal or substantial defects sufficient to overrule it. 

In his ruling the judge called attention to those sections of the 
West Virginia code which deal with the calling out of State troops 
and with unlawful assemblages in resistance thereto. When the 
troops have been called out in the prescribed manner and under 
the proper circumstances to suppress a riot or tumult, and warn- 
ing has been given for the assemblage to disperse, anyone who 
"wilfully and intentionally fails to do so as soon as practicable 
is guilty of a felony, and shall on conviction be imprisoned in the 
penitentiary for not less than one nor more than two years." 
If this provision of the code should be taken as applicable to the 
miners, then their guilt was felony, not treason under the stat- 
utes, and their penalty would be much lighter than if the treason 
charge should hold. It would still remain, however, for the courts 
to apply the constitutional definition of treason as superior to 
the code. "Any act that would constitute treason under the 
constitutional provision," said Judge Woods, "would have to be 
pronounced treason by the courts, even though the Legislature 
might have pronounced it a different offense." 

One phase of the controversy in which the defense scored a 
point was in obtaining a ruling that each defendant must be 
tried separately, and that for each defendant a bill of particulars 
must be filed, specifying the overt acts of each and the time and 
place of his connection with the alleged crimes. Besides pro- 
longing and complicating the trial, this placed a heavy burden 
upon the State in the presentation of its evidence, since in a 
case where thousands joined in an armed march it was practically 
impossible to specify the overt act of each one. Proceeding on 
this plan of separate trials, the prosecution selected, as the first 
prisoner to be tried, William Blizzard, a local official of the 
Miners' Union, a man who was not only a prominent organizer, 
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but who figured as a leader on the armed march. The proceed- 
ings from that point consisted chiefly in the elaborate testimony 
of many witnesses concerning the details of the march and of 
Blizzard's connection with it. Blizzard's selection came as 
something of a surprise, since the expectation was that this dis- 
tinction would be accorded to C. F. Keeney, president of the 
Mine Workers' district organization, or to Fred Mooney, secre- 
tary of that organization. 

Relying upon the doctrine that "in treason all are principals", 
the State sought to prove that an overt act was committed, and 
contended that all who participated in the conspiracy were 
traitors in the full sense. On this point John Marshall wrote as 
follows in the famous Bollman and Swartwout case: 

It is not the intention of the court to say that no individual can be guilty 
of this crime who has not appeared in arms against his country. On the con- 
trary, if war be actually levied, that is, if a body of men be actually assembled 
for the purpose of effecting by force a treasonable purpose, all those persons who 
perform any part, however minute, or however remote from the scene of ac- 
tion, and who are actually leagued in the general conspiracy, are to be con- 
sidered as traitors. (J/ Cranch, 75, 126.) 

It is true that Marshall resorted to some rather ingenious "ex- 
plaining" in reconciling this doctrine with the Burr decision, 
but there was no real inconsistency, since in the case of Burr no 
levying of war was actually proved, and it was for this reason that 
the collateral evidence connecting Burr with the assemblage on 
the island was excluded, and not because such evidence was fun- 
damentally irrelevant. The doctrine of the Bollman case as to 
the equal criminality of accessories and principals in case the 
overt act is proved still holds good. 

The Blizzard trial consumed a month and developed a striking 
diversity between the two sides, not only as to legal contentions 
but as to the facts as well. Attorneys for the prosecution con- 
tended that the miners' march was more than murder, more 
than an unlawful assemblage, that it was war waged to destroy 
the sovereignty of the State, and that the very life of the State 
itself was at stake. They sought to show that Blizzard partici- 
pated in every part of the movement, that he addressed the 
miners before the march, led several hundred marchers, procured 
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ammunition, and in general stood out as the man having greatest 
authority. Being required by the court to select which overt 
act it would rely upon for conviction, and being forced to select 
some act performed in Logan County where alone the court in 
which the defendant was indicted could have jurisdiction, the 
State announced that it would rely upon the presence of the 
defendant with the armed marchers in Logan County. 

The defense maintained that the march was intended to make 
a peaceable demonstration, that the purpose was in no way trea- 
sonable, that no assault upon the Logan jail or the sheriff was 
intended, that the men were moved by a desire to protect their 
homes against thugs whom they understood to have been em- 
ployed by their opponents, and that without the aggression of 
the State police there need have been no bloodshed. As to 
Blizzard's activities, witnesses for the defense testified that dur- 
ing all the time of the march and the fighting he was in District 
17 headquarters at Charles Town, and that he only went into 
Logan County at the request of General Bandholtz to induce the 
miners to turn back. 

When the prosecution had finished its testimony, Blizzard's 
attorneys made an interesting manoeuver. Contending that the 
State had failed to offer evidence sufficient for the jury's consid- 
eration, they presented a motion to strike out the evidence and 
direct a verdict of acquittal. Judge Woods overruled the motion 
in an opinion which contained a significant passage on the gen- 
eral subject of State treason. The defense had contended that 
under our dual form of government there can be no such thing as 
treason against a State. The judge pointed out that the Federal 
Constitution itself recognizes the crime of treason against a 
State in that clause which provides for the rendition of any per- 
son charged with "treason, felony or other crime" (against the 
laws of the State) who may have fled to another State. 

The State Governments, he argued, parted with only a portion 
of their sovereignty upon entering the Union under the Consti- 
tution. They remain in possession of all the great police powers, 
and they control those domestic matters which concern the 
people directly, including the protection of persons and property 
against violence. He continued: 

vol. ccxvi. — no. 802 21 
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If we can imagine such a thing as the total destruction of the State Govern- 
ment, ... we would picture to ourselves a condition ... far more 
calamitous to the people of that State than would be the condition of the whole 
country if the Federal Government should be abandoned. . . . Anarchy 
would follow the destruction of the State Government, but not of the Federal 
Government. The State has citizens and is under the obligation to protect 
them in all their rights; it is under the obligation of punishing those who 
infringe on their rights. . . . Every citizen of the State owes . . . 
loyalty and allegiance. It would be a strange condition indeed if that Gov- 
ernment should be vested with all the authority and power necessary to pro- 
tect every individual within its borders, and yet be denied power to protect 
its own life. 

Turning to the question as to whether the State's evidence was 
such as is proper to support an indictment for treason, the judge 
held that levying war does not necessarily imply a purpose to 
destroy the Government, but if there is an effort to coerce the 
Government by force of arms, and make the Government yield 
for any special object to the will of those who exert such force, 
that would be war against the State and would be treason. 

On May 27 the initial case in the miners' docket was termi- 
nated by the acquittal of Blizzard. Further treason proceedings 
were then postponed while the court proceeded with the murder 
cases. Once again the difficulty of obtaining in this country a 
conviction for the grave offense of treason has been made evident. 
Whatever may be the legal refinements of the subject, treason to 
a jury means a determined, forcible defiance of the Government, 
involving a real menace to organized society, and the tendency 
of American juries to take a liberal and sympathetic view toward 
what may be called "near treason" seems now so well confirmed 
that convictions are to be expected only in the clearest and most 

extreme cases. 

James G. Randall. 



